This article focuses on the Korean claim for repatriation of cultural property currently
Introduction
The relationship between Japan and the Republic of Korea ("ROK") 2 continues to be in disarray. One of the main reasons is their different perspectives on the past history. In academia, thanks to the dispassionate evaluation of the merits and demerits of the Japanese administration of the annexed Korea, the distance between the views of the historians of the two countries appear to be closing. 3 In contrast, the disparity between the popular sentiments seems to be widening. This is partly due to the school textbooks compiled by the Korean government which are criticized by historians, including those of Korea itself, for being full of unfounded and biased description. 4 The populace of the ROK has been led to believe the distorted history as truth and has as a result internalized hatred against the Japanese. Korean politicians are often able to divert the people's attention from the political difficulty caused by scandals and to gather popular support by exploiting such hatred and instigating nationalistic hysteria. It is worth examining whether such 'government speech' is consistent with Article 20, paragraph 2 of the International Covenant on Civil and Political Rights, adopted on December 16, 1966, 5 which obligates State Parties to put a ban on any advocacy of national hatred that constitutes incitement to hostility. 6 The treatment of cultural property has been one of the major subjects of dispute in this part of the world. The Japanese have admired Korean artifacts since ancient times. E.g., the founders of the modern tea ceremony (chanoyu) in Japan in the middle of the sixteenth century appreciated Korean tea bowls very much. In fact, the use of Korean tea bowls symbolized the end of the old style of chanoyu known as "shoin no 2 This article would discuss the claims for expatriated cultural property by the ROK. The author would like to deal with the claims by the Democratic People's Republic of Korea on another occasion. younG Hoon rHee, tHe story of tHe repuBlic of Korea 大韓民国の物語 77-8, 82-5, 121-2 & 200 (Hiroki Nagashima trans., 2009) <available only in Japanese>. E.g., the description about the 'comfort women' in the textbook for high school students is said to be 'pure fabrication.' See Wansop Kim, apoloGy for tHe pro-Japanese Koreans: tHe false imaGe of tHe national Heroes and tHe reality of tHe empire of Japan 親日派の弁明2：英雄の虚像、日帝の実像 222 (2006) <available only in Japanese>. See also id. at 345, 354-5 & 385. International Convention on the Elimination of All Forms of Racial Discrimination (660 U.N.T.S. 9464, at 212), art. 4. It condemns propaganda attempting to promote racial hatred and obligates the State Parties to declare an offence punishable by law all dissemination of ideas based on hatred.
Japan: Repatriationism of Cultural Property 199 X JEAIL 1 (2017) cha" and the beginning of the new style of chanoyu known as 'wabicha. ' 7 Because of the historical and aesthetic value of the Korean cultural objects, the Japanese collected them. It is likely that some Japanese, as well as "rich and urbane Korean colonial elite [s] ," purchased things from 'locals' with dubious claims of ownership without scruple. 8 Many Japanese, however, apparently did their best to preserve the cultural objects, observing the academic standard of those days. Prominent examples include the promulgation of the Act on Preservation of Historical Remains and Relics by the Government-General of Korea followed by the establishment of the Commission for Research of Historical Sites in 1916. This Act preceded the enactment of a similar statute in mainland Japan by three years. The primary purpose of this research is to discuss various issues concerning international law with regard to the Korean claim for repatriation of cultural property currently located in Japan. It will demonstrate that the predecessor state is not obliged to repatriate the cultural property acquired in and exported from the annexed territory. It will also make it clear that, even if Japan had not annexed the Empire of Korea ("EOK") and just occupied it, the claim for the expatriated cultural property would not hold water, as the question has been settled by a bilateral agreement between Japan and the ROK. The examination of the matter must have been finished once the settlement by legal means was reached, because it would be counterproductive to leave leeway to revise the conditions of the settlement. Nonetheless, this article will go on to scrutinize the non-legal argument for the repatriation. It will attempt to refute the repatriationists' assertion based on the international tendency or various policy considerations. This paper is divided into five parts including a short Introduction and Conclusion. Part two will discuss international law. Part three will analyze international tendency. Part four will considers appropriate policies.
International Law

A. Lack of Obligation to Repatriate Cultural Property Expatriated from an Annexed Territory
Before the end of the Japanese administration of Korea in 1945, there was no rule of general international law which prohibited a state from acquiring or exporting cultural property originating in its annexed territory. One needs to recall that the transportation of cultural property out of an annexed territory did not in itself depart from international law of those days, and that the transfer of cultural property was sometimes required in the daily administration. E.g., the Joseon Wangsil Uigwe, i.e., the Royal Protocols of the Joseon Dynasty, was transported to mainland Japan for the purpose of making a record of the funeral of King Emeritus Yi, which would be made reference to for preparing for the state funeral of King Yi. 18 Unlike French troops' plunder of the sole and royal copy of 24 corroborates the obligation to repatriate the cultural property which has been illegally exported from an occupied territory. The exportation of seized cultural objects is most probably forbidden as well, for "if cultural property may not be seized, then a fortiori it may not be exported." 25 Hence, but for the annexation, the Government-General of Korea must have violated the law by seizing and exporting the cultural objects most of which were owned by the EOK. Even if Japan had breached the international obligations concerning cultural property and owed state responsibility, the Korean claims should be seen as already settled by a bilateral agreement. Japan and the ROK concluded the Agreement on the Settlement of the Problem concerning Property and Claims and the Economic Cooperation on June 22, 1965.
26 Article 2, paragraph 1 of this Agreement proclaims that the problem concerning property or claims of the two countries and their nationals, including those provided for in Article IV, paragraph (a) of the Treaty of Peace with Japan signed on September 8, 1951, 27 is "settled completely and finally."
Japan agreed to supply the products of Japan and the services of the Japanese people gratis, the total value of which amounted to USD 300,000,000. Japan granted longterm and low-interest loans up to USD 200,000,000 to the ROK, as well. The amount of the grants and loans was almost twice as much as the fiscal budget of the ROK. The burden owed by Japan was so heavy that President of the ROK, Syngman Rhee, thought it inevitable that, if the approval of the United States were to be given, the Japanese would come to Korea to recover their property that had been left when they had returned home.
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By accepting this lump-sum agreement, the government of the ROK, representing the nation as a whole, relinquished the right of diplomatic protection against Japan and took over the responsibility to satisfy the claims of its nationals. Paragraph 3 of the Hague Protocol of 1954 stipulates that Contracting Parties undertake to return, at the close of hostilities, to the competent authorities of the territory previously occupied, cultural property which has been exported to its territory. It also prohibits retaining war reparations. It is of interest that, during the diplomatic conference for adopting The Hague Protocol of 1954, Norway proposed that a clause be inserted to the effect that "restitution cannot ... be required later than twenty years after the object has got into the hands of the present holder, this holder having acted in good faith in acquiring it." The Norwegian proposal was not adopted. 41 However, Japan has attached a declaration to the effect that it will fulfill its obligation under Paragraph 3 in a manner consistent with its domestic laws including the Civil Code. 42 Although Japan has ratified this Protocol, the ROK has not, so it cannot be applied between Japan and the ROK as a treaty. It is also difficult to regard this Protocol as reflecting the rule of customary international law, for the Protocol has been ratified by just 105 States so far, with major powers such as the UK and the US failing to take necessary steps.
In contrast, the UNESCO Convention has been ratified by 131 States, including both source countries and countries of destination.
43 Japan ratified it in September 2002, while the ROK did it on February 14, 1983. Unlike the UNIDROIT Convention, the UNESCO Convention does not set any time limit for claiming restitution, 44 leaving the Contracting Parties to apply their own national law. The UK has declared that, pursuant to Article 7 (b)(ii), it will apply its existing rules on limitation to claims for recovery. Article 7 of the UNESCO Convention deliberately denies the retroactive effect, by limiting its application to situations occurred after its entry into force in the States concerned. It confirms the point by the declaration of Chile and the US that the Convention shall not have any retroactive force. Therefore, the UNESCO Convention is not applicable to the cultural property expatriated from Korea during the Japanese administration. Denial of retroactive application was well recognized in the Island of Palmas Case by the Permanent Court of Arbitration ("PCA"). In this case, the PCA awarded: "A juridical fact must be appreciated in the light of law contemporary with it, and not of the law in force at the time when a dispute in regard to it arises or falls to be settled."
45 It is also codified in Article 28 of the Vienna Convention on the Law 47 Lee, supra note 17, at 270-1 (confessing that it is not easy to clarify this approach and apply it to actual events).
that enables the harmonization of the norms of the past era and those of today, leaving each actor to "pick and choose" the norms of his/her preference and creating chaos.
Article 4 (a), (d) and (e) of the UNESCO Convention recognize that not only the cultural property created by the individuals of the state concerned, as well as that of importance to the state concerned created within its territory by foreign nationals or stateless persons residing therein, but also the cultural property which has been the subject of a freely agreed exchange or which has been received as a gift or purchased legally with the consent of the competent authorities of the country of origin, forms part of the cultural heritage of each State. There is no order of priorities among the States claiming a particular piece of cultural property as their cultural heritage, so that there is no obligation for one of the qualified States to return it to another. The right and responsibility over cultural heritage should belong, in the first place, to the cultural community that has generated it. However, subsequently, it may move to the state which takes care of it.
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Unlike the UNESCO Convention, the UNIDROIT Convention has been ratified by only 37 States. Neither Japan nor the ROK has ratified it. The UNIDROIT Convention adopts residual rules of temporary limitation. Article 3, paragraph 3 stipulates that any claim for restitution shall be brought within three years from the time when the claimant comes to know the location of the cultural object and the identity of its possessor, and in any case within 50 years from the time of the theft. 49 Article 3, paragraph 5 allows State Parties to derogate from the absolute time limitation stipulated in paragraph 3 by declaring that a claim is subject to a time limitation of 75 years or longer as provided in their law. 50 For the time being, the PRC, Ecuador, Guatemala and the Netherlands have accepted a time limitation of 75 years for submission of claims for the repatriation of cultural objects. The PRC also takes the position that it reserves the right to extend this time period. 51 Moreover, Article 9, paragraph 1 of the UNIDROIT Convention allows Contracting States to [Emphasis added] 48 Preamble to the Nara Document on Authenticity (1994), at 1, ¶ 8, available at http://www.icomos.org/charters/ nara-e.pdf (last visited on Apr. 17, 2017). 49 The following paragraph establishes a special regime for a claim for restitution of "a cultural object forming an integral part of an identified monument or archaeological site, or belonging to a public collection." Such a claim shall be subject only to the relative time limitation, not to the absolute ones. 50 When a State Party adopts such a longer time limitation, it is required to apply it also to the claims regulated by paragraph 4 described above. 51 UNIDROIT Convention art. 3 (5), available at http://www.unidroit.org/status-cp/281-instruments/culturalproperty/cultural-property-convention-1995/status/1480-1995-article-3-5 (last visited on Apr. 17, 2017).
apply any rule more favorable to repatriation than provided by this Convention.
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Because of such provisions in favor of the source countries, incorporating 'too ambitious' elements, 53 none of the countries of destination has ratified it.
The Operational Guidelines for the Implementation of the UNESCO Convention indicate that the UNESCO Convention has an important complementary relationship with the UNIDROIT Convention. 54 Furthermore, Annex 6 to the Guidelines encourages the State Parties of the UNESCO Convention to become parties to the UNIDROIT Convention. 55 It seems inappropriate for the UNESCO to endorse a treaty which has been adopted by another international organization unless the majority of its member States accept it. What the UNESCO should do is to seek revision of the UNIDROIT Convention to make it better balanced and more widely acceptable.
At any rate, Article 10, paragraphs 1 and 2 of the UNIDROIT Convention deny the retroactive effect. A saving clause has been subjoined to paragraph 3, which makes it clear that this Convention neither legitimizes any illegal transaction that has taken place before the entry into force of this Convention, nor limits any right of a State to seek available remedies outside the framework of this Convention for the restitution of a cultural object stolen or illegally exported before the entry into force of this Convention. Such a disclaimer cannot demonstrate the existence of the said right by itself. As mentioned above, there is no right under the general international law to claim the repatriation of cultural property, so that this right is a purely conventional one.
Lack of Prohibition of Settlement of the Claims of Victims of Illegal Acts against Humanity by Agreement between Relevant Governments
Only after several decades, the ROK government started to claim the illegal acts against humanity committed by the Japanese authority, such as those concerning the 'comfort women,' the abandoned Koreans in Sakhalin and the victims of the atomic bombs, which allegedly could not have been settled by the 1965 Agreement on the Settlement of the Problem concerning Property and Claims (hereinafter 1965 Agreement on Property Claims). 56 The ROK government now maintains that claims from the breach of peremptory norms in international law cannot be disposed of by the agreement of relevant governments. 57 As the judgment of 2007 by the Supreme Court of Japan points out, however, the state's sovereign power includes the authority to deal with every kind of claims of its nationals. 58 No exception has been recognized to the exercise of this power. The terms of a treaty must be interpreted in accordance with their ordinary meaning, in their context and in the light of the object and purpose of the treaty. 59 Excluding certain categories of claims from the subject of the settlement is contrary to the ordinary meaning of the 1965 Agreement on Property Claims, whose object was to settle all of the problems completely. [Emphasis added] If the Korean nationals are free to pursue their claims in court, the object of ensuring the finality of the settlement cannot be fulfilled. If the argument about the exceptions with respect to acts against humanity were to be endorsed, the 1965 Agreement on Property Claims must be seen as null and void ab initio, because the two governments must have acted ultra vires when they concluded the Agreement. If this were the case, the ROK government would be required to refund the amount of the grants and the benefits it enjoyed from the reduction of the interest of the debts. It is also notable that the ROK government itself does not insist that the repatriation of cultural property should be out of the scope of the Basic Treaty of 1965. 
International Tendency
In the Conclusions of the Athens International Conference on the Return of Cultural Objects to Their Countries of Origin adopted in March 2008, participants declared that "a clear tendency towards the return of cultural objects to their countries of origin ha[d] been developed on legal, social and ethical grounds." 60 However, the reality seems opposite. With respect to good faith purchases of cultural property, e.g., no such trend can be observed. Rather, there exits "a trend for liberalizing nationalistic cultural policy." 61 It is true that, since 1972, the UN General Assembly adopted has more than 25 resolutions on "return or restitution of cultural property to the source countries." 62 The very fact that similar resolutions have been adopted so many times is a proof that there is no substantial change in the attitude of the related countries. Source countries have held a number of conferences for promoting the repatriation of cultural property. E.g., a conference held in April 2010 adopted the Cairo Communiqué. It declared that: "Ownership of cultural heritage by the country of origin does not expire, nor does it face prescription." 63 This statement is incompatible with Article 4 of the UNESCO Convention mentioned above. The UN General Assembly never took note of the Cairo Communiqué, 64 although it did take note of various declarations of other international forums, including the Declaration of the International Forum on the Return of Cultural Property (Seoul Declaration) adopted on July 19, 2011. 65 Extrajudicial mutually beneficial repatriation agreements between museums owing cultural property and source countries are said likely to become "the new protocol for resolving cultural property disputes." 66 The possessors, however, usually donate their cultural property only when they have finished making its reproduction. E.g., the University of Tokyo donated 47 volumes of the Joseon Wangjo Sillok (Annals of the Joseon Dynasty), to Seoul National University, after making the digitalized copies and enabling the public to access these copies on its website. 67 It is disheartening to note that, following this transfer of the Sillok, Korean activists organized a non-governmental organization for repatriating the Uigwe owned by the Japanese government. The Japanese government is one of the most conscientious possessors that have turned over its cultural property to the source countries without any condition. When it agreed to hand over the Uigwe to Korea in 2011, the Japanese government was in the process of making its duplication. It seems imprudent for Japan to have taken such action, knowing that Korean activists would propagate a misleading impression that the Uigwe had been 'illicitly trafficked' and returned "as a token of an apology for colonization." 68 The activists argued: "The case of the Uigwe represents how the return of cultural properties can act as a means of reconciliation in political and cultural disputes between countries." 69 However, there is no indication of reconciliation on the side of Korea. The Koreans expressed their intention to pursue return of at least 140,000 items scattered all over the world. 70 Meanwhile, more and more possessors have decided to loan their cultural property for certain period of time while retaining their ownership. Almost all of the agreements reached so far have been based on the voluntary pledges, not on lex ferenda. The inconsistent stand of the Korean government is baffling in that it claims the repatriation of cultural property exported hundreds of years ago while neglecting to perform clear and present legal duties. In 1995, the Korean government suddenly designated three copies of the Large Prajnaparamita, printed in the eleventh century, as national treasures. It is likely that they are the ones that had been stolen by a group of Korean thieves from a temple in Japan in the previous year. 71 When the Japanese government requested the Korean government to check the identity of the copies, the Korean government refused. The similar situation occurred in 2012 when three Koreans stole two Bodhisattva statues from a shrine and a temple in Japan. According to Article 7(b)(ii) of the UNESCO Convention, Korea is obligated to make restitution immediately. An ethical nation would keep its commitment embodied in the provisions of agreements. In 2017, however, a Korean district court ordered the Korean government to turn over one of the statues to a Korean temple, on the grounds that the statue had once belonged to that temple and had been transferred to the Japanese temple through a non-ordinary process. 72 The Korean government had published a report in 2014 that it could not reach a definitive conclusion whether the statue had been taken to Japan by plunderers, though the answer was probably 'yes.' 73 It seems unfair for the court to shift the burden of proof from the claimant whose relationship with the original possessor is not obvious to the most recent owner who took care of the objects for more than several hundred years. This unfortunate judicial decision discourages cultural exchange between Japan and the ROK. E.g., a project for an exhibition of Paekche jointly prepared by Japanese and Korean museums failed because of the Japanese organizers' fear that, once they loan the statues of Buddha to the Korean museum, the Korean court might enjoin their return after the exhibition. 74 Similarly, Mexico was strongly criticized when it refused to make restitution of an ancient Aztec codex, known as the Aubin Tonalamatl. 
Policy Considerations
A. Prudence in Prohibition of a Settled or Belated Claim
Concluding a treaty which settles all of the claims relating to war and the administration of an annexed territory is an expression of wisdom coming from history. If one of the parties to a dispute is allowed to bring up historical claims repeatedly, a stable peace cannot be established. In addition, raising claims whose causes rest on events in the distant past is usually counterproductive. The prohibition of bringing up a settled or belated claim is incorporated in most peace treaties and agreements between predecessor States and newly independent States, including the Japan-ROK Basic Treaty of 1965. In order to break a vicious circle of vengeance, countries have recognized such rules as statutes of limitations and acquisitive prescription. 77 These rules are key indicators of a society that endeavors to establish legal stability. It seems, however, that the people challenging the status quo in East Asia are becoming more assertive in claiming the return of cultural property as symbols of their glorious past, relying on reactionary rhetoric similar to irredentism.
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The responsible governments are expected to educate the general public to abide by the rules of positive law and refrain from recourse to self-help. 
B. Acknowledgment of History As Is
It is a historical fact that many Korean Buddhist temples had been in ruin when the Japanese discovered their cultural value at the beginning of the twentieth century. When Seong-gye Yi, also known as Taejo of Joseon, overturned the Goryeo Dynasty and founded the Joseon Dynasty at the end of the fourteenth century, his chief of staff dismissed Buddhism which had been protected by Goryeo kings and chose to propagate Confucianism. 79 It is also undisputed that the Japanese, under the auspice of the Government-General of Korea, endeavored to protect cultural property originating in Korea. The Japanese institutions preserved the cultural objects with minute attention when the Korean people did not attach importance to their own heritage. The Japanese efforts have contributed to save the cultural property that is indispensable for understanding the history of Korea. The dispersion of the Japanese collection of the cultural property originating in Korea will be a serious loss of human knowledge. Later generations can learn lessons from it only by acknowledging history. One commentator suggests that the just outcome can be reached by applying John Rawls's theory of justice. Specifically, it is argued that the location of cultural property should be determined according to the intention of the original creators. 80 It is not self-explanatory, however, that the intention of the creators should be regarded as the supreme standard of justice derived from the 'original position.' According to Rawls, the 'original position' itself is not a goal to be realized but a "purely hypothetical situation characterized so as to lead to a certain conception of justice." 81 Negation of history in toto cannot be justified by Rawls. As director of the Metropolitan Museum of Art in New York City asked, "history is unfair, but it always has been. Must every historical cycle be undone?" 82 Most probably the answer is 'no.' It would be anomalous to allocate every art object retroactively to the nation of its origin. 83 'constitutional patriotism.' 91 It may also to be questioned "whether today's governments are legitimate heirs of ancient civilizations or whether such antiquities belong to all mankind." 92 Even if cultural identity is an indispensable element of people's identity, no reason is articulated why the location of cultural property must be related with cultural identity. Although the misrepresentation of the origin of cultural property amounts to the denial of recognition of other people's identity, repatriationism has nothing to do with cultural identity. A Korean historian rightly points out that a characteristic of the pre-modern society is the dominance of the dead over living people. People in the modern society have been liberated themselves from the dead; they should be free to make political decisions themselves.
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D. Overcoming Cultural Legitimization of Extreme Nationalism
It is observed that "the search for cultural identity is sometimes pursued through aggressive nationalism." 94 Many activists claiming for repatriating the cultural property apparently dream of reverting to the golden age of their nation. Excessive nationalism, however, is dangerous because of its self-proliferating nature. Nationalism might have been necessary when the Koreans pursued independence from Japan, because it usually reinforces the loyalty and commitment of those concerned. Since their independence, however, Koreans have been using nationalism to alienate the former enemy. 95 When repatriationism prevails in connection with 'mini-Sinocentrism,' 96 it may well serve as a vehicle to fill the people with fanatic self-esteem.
E. Promotion of Mutual Understanding of Peoples by Cultural Encounter
As people become more conscious of the unity of human values and start to regard cultural property as public assets, 97 cultural property is increasingly regarded as "the common heritage of humankind," 98 being "one of the basic elements of civilization and national culture." 99 Preamble to the Convention concerning the Protection of the World Cultural and Natural Heritage adopted on November 16, 1972, 100 declares that cultural heritage "need[s] to be preserved as part of the world heritage of mankind as a whole." 101 As a Canadian court stated:
The arts and sciences are admitted amongst all civilized nations, as forming an exception to the severe rights of warfare [e.g., the right to take something as spoils of war], and as entitled to favour and protection. They are considered not as the peculium of this or of that nation, but as the property of mankind at large, and as belonging to the common interests of the whole species. 102 From the perspective of such cultural internationalism, universal museums have a unique value for the human race as a whole, not just for each nation. In light of the Declaration on the Value and Importance of Universal Museums signed in December 2001 by the directors of 19 dedicated museums, 103 many Japanese institutions are well qualified to fulfill the responsibility as custodians of cultural property. First, they have the top-notch expertise needed to preserve the artifacts in their collection and carry out academic research. Second, they have a wide array of cultural objects from around the world, which enable the visitors to compare them one another and fully understand the significance of each object. Third, they are open to all citizens and researchers wishing to access their collection. Even from a nationalistic viewpoint, it seems much better to part with repatriationism and create a system of cooperation between the current possessors of cultural property and the source countries. Cultural diversity constitutes "a common heritage of humanity."
104 Enjoying various kinds of cultural property in various locations is an important precondition for the "life of morally serious and aesthetically delightful. … It would be a disaster if all art stays at home." 105 Cultural property overseas can be a powerful ambassador for promoting mutual understanding across the world. Expatriated Korean cultural property may call people's interest in Korea. Even if the current owner retains the ownership, there are a variety of ways to carry out the exhibition of cultural property, such as simple loans, mutual loans and the establishment of a multinational museum. A meaningful example is the France-ROK Agreement regarding the Oegyujanggak books. In 1993, the ROK agreed to loan certain cultural property in exchange for the Oegyujanggak books. In the final Agreement of April 2011, however, France declined to take the loan of the Korean cultural property and offered a renewable loan of the Oegyujanggak books for the duration of five years. This decision was strongly criticized in France, because it would prompt the claim for unconditional repatriation of cultural property. 106 Most possessors prefer mutual loans to simple loans. The Metropolitan Museum, e.g., agreed to repatriate a large wine vessel known as the Sarpedon Krater to Italy, in exchange for the long term loan of other objects. The Agreement of 1974 between the Musée Louvre and the Metropolitan Museum illustrates another possibility: they decided to reunite the head and body of a Sumerian statue and take turns to exhibit the whole artifact every four years. 107 Such practice is said to signal a shift in the relationship between the museums and the source countries. 108 Ye, another option for improving the access to cultural property is the opening of a branch museum in a source country, displaying cultural objects therefrom. Such a multinational museum provides a good example of denationalization of cultural property.
